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AT gRT A Moleg AT oAl HTRATSTD |

HIRGDHIOT FANST AAT, Gellel AN e, I T depear, 3faeg
e Td 3Tclleh AT IUTEAT gRT A 31Aeh fFardy 3ifrahr |
HIYHIOT 3T FerdT=, faeT AecdT T U AR HURAT gRT
A WA AREGOT AR 3AehT |

HAGHIOT go FA, forg e wa amer afdier quidyd gr
A BN AT eI |

HIPGDHIUT THoTHo  3ell, TGN PAR INEAEAT IFFUREAT  gRT
A TOIepT 3rrarel A |

HIAGh IUeq HAUSH FHd (S f&eieh 26-04-2011 3FAR) |
HfAgharor AfhuTe, Ford ¢ vd faprd HRA @@ @ WK 8T |
01- guferd fAYHaror FArar AT, Fellar AR g, arda qd
depeer, fAsg A Td HTellh AT T B F 395 AT gRI
YThITd BTN AT & 3Tded 3§ YR G U fham =1 & b ¢
FH 3REIUT G Ao P PRUT ~IRATT H 3UREAT gl & 35TFAT & |
02- JURRAT HTAYHIT THoUHoI N U IS FAR INErd Hr
AThITT ol ATHN & 3TdeeT 3§ HUR WX U fohar amm §
HIAGH THoUHIGN I G &l oA ¥ & feegior § fFadh @
& HAGD BT U @Al AT § U HAGD i IEar
TodHIG TRAOM &I Ay & dur ¢ & Redad a8 Feoa &

HRUT T § 30TRYT 8 & 393 § |

03- 3JUREAd HAYDHIT U FHeurd, e Agar d°1 U AR
I I @ b ol AR g HTdeeT $H MUR W U fohar
T & 6 U FHEUY TS H UGEY A b BRI A A FGAY
| TOYer dedl YoRId # UeEy ¥ dUN QUb AR RAH gRIon A
fareRd § @ W& 3Re0r AE e & BRoT 3uRYd g 7 raAd
g
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04- 3UEd PG g g, fog deraaT wa aer Afder gro
AfhITd G AT & e 0 IMUR W Uer fopar aram &
AN &b Farl § g g g dUr ger dfher AR @A F BRI
3UTEd g # 3raaAd ¥ |

05- 3IUiEAd ATRIHIVT GRT UEd 3Ugeh e =gdied
PR fAT 1T TUT SeTehl rquiedfcy ol &fem foham arm |

06- WHIUT 3111 3G A ShaAleh 01/2025 3ddld URT 319 GoYoHo
Td 3MAcA IA shATD 02/2025 W 3G o fAdd ¥ |

AT 1A AT 01/2025 IHAId URT 319 cofYodo UT TRl

07- AT gRI UFJd 3 3deel 3icdld NI 319 & I§ faded
fopar arar § 6 39 Uaor # drddet tare fAdondE # e &
RS @ oomsar 40 SN B Fcg ¢ T I AP @1 TS
T | yaor & fadas gRT AT uF HFIT URT 173 GOWO™HO H
T Seoi@ fohar 7 € 6 39 gHear # e dufadt & iR
&7 el A

1. Bharat Aluminium Company Limited (BALCO) Aluminium Sadan,
Core 6, Scope Complex, 7 Lodhi Road, New Delhi, 110003, India.

2- SEPCO Electric Power Construction Corporation India (SEPCO)
Shree Ram Bhavan, 2nd Floor, 772, Tilak Road, Opp. BEST Office,
Dadar, Mumbai, Maharashtra — 400014.

3- Gannon Dunkerley and Company Limited (GDCL) New Excelsior
Building, 3rd Floor, A.K. Nayak Marg, Fort, Mumbai — 400001,

4- Bureau Veritas India Private Limited (BVIL), 72, Business Park,
Ground Floor, Marol Industrial Area, MIDC Cross Road 'C', Andheri
(East), Mumbai, Maharashtra — 400093.

5- Development Consultants Private Limited (DCPL), 24 Park Street,
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Kolkata, West Bengal — 700016.
08- 3Tded # IJg M A har = § 6 g T =R

ALY qdeTor A WF & HYT R M ¥ Weg A gRT 3HAd

BROT § 3UAH HROT § 3eh Hufadl H JfAYD T 9 =27 ¢ |
gig Huelt & HABRAT B Ielcdl & HROT gHeaT ool & al 3d
hUeAl &I STFAGHY Bl & Ta I Huer o1 AfAGD &t & | 3 A
fAdea fopar s ¥ 6 W6 dufadt o gator # #fRYgE F w0 A
ST I T S|

09- ATAIHIUT faTel AT S gRT Y Sfardl H @ fohar ar=m
¢ o5 dTefehl Ul 1 ATelled I URT 173 GoUoHo H HAYD Gl
garr 3 g | foedr off wfFaea @t grRr aree Fue & W &
IR A HUA FE fhAT AT & | IToIh! DA b OwRG UYH SFAT DS

UehIUT T8l IeTdT & | JToleh hueh gRT A=Y o1 fAaor & frar &
W AT vd 30% o 3ol AUD HUAT B SodloHle gy &
Iada 3E AT AT | AP gRT e ® oREd Ry S @
fdea forar o |

10-  HfAYHI0T AT AHT S GRT UEd STard H @ R
T & 6 e NURAA vd Y fwg ¥ | RfRs grr sicga
N AR 1d 3TURET wI=T fhar = § | S gR1 14-
15 9§ TN g¥aads 3des UEgd fRIT AT ¥ | a4 gRT
e & fOREd fFd I &7 Jdea fopar am=m |

1-  MAGHIUT G-IA NG §RT U SJard H o @ fehar
T ¥ 6 A 23-9-2009 @ Qe s gar, @ik wd
N fastell & dRuT R a5 75, 388 pal &1 QW a8 & |
e MURET & | 3% gRT e d foRed fopd S &1 Adea
foram I |

12- HEAST A IR § g e ffdes g dea &
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YR o RRT o | 3 a% ¥ fr st geer @ dueh
A TSFAC Ta STaracd § el 99 Hbdl & | Hded H Seoll@d
e & 0T d A Fowa q@f duferal gedr & o SRR
Td W § | 3db gRI A Ioadd Aed gRI UIRd &A1
E{eia Standard Chartered Bank v. Directorate of Enforcement, (2005)

4 SCC 530 T Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 T4
Sushil Ansal v. State, (2014) 6 SCC 173 Ud Bholu Ram v. State of
Punjab, (2008) 9 SCC 140 TJ Sarojben Ashwinkumar Shah v. State
of Gujarat, (2011) 13 SCC 316 Ud State of Haryana v. Ram Mehar,
(2016) 8 SCC 762 T 3gIUT f&am |

13-  HAGHIT & HWahrEOT gRI HUA-3US Sl & AR
ad fopar I 6 e IURET § | dufaal & AIwg ds gdud
cEal wieg ¢l & | f9due gR1 3 hufadl @ JiAgs A6 T
T & Td AT H ONMYURE U fohdm a1 & | 3AGHaror hr

IR & A 3N Rewr aRs ATHT gRT AT STadd el
gRT UIRd =1 ggid Juhru v. Karim, (2023) 5 SCC 406 Ud Sukhpal
Singh Khaira v. State of Punjab, (2023) 1 SCC 289 T4 Babubhai
Bhimabhai Bokhiria v. State of Gujarat, (2014) 5 SCC 568 g
Saeeda Khatoon Arshi v. State of U.P. (2020) 2 SCC 323 T4
Shishupal Singh v. State of U.P., (2019) 8 SCC 682 &I 3gXUT fear
AT |

14- AT 3TdH AT gRT “ATIe¥Id Standard Chartered Bank
v. Directorate of Enforcement, (2005) 4 SCC 530 & ﬁﬁﬂw
sfAfaeiRa fear =& §:-

6. There is no dispute that a company is liable to be prosecuted

and punished for criminal offences . Although there are earlier

authorities to the effect that corporations cannot commit a crime,
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the generally accepted modern rule is that except for such crimes
as a corporation is held incapable of committing by reason of the
fact that they involve personal malicious intent, a corporation may
be subject to indictment or other criminal process, although the
criminal act is committed through its agents.

7. As in the case of torts, the general rule prevails that the

corporation may be criminally liable for the acts of an officer or

agent, assumed to be done by him when exercising authorised

powers, and without proof that his act was expressly authorised or

approved by the corporation. In the statutes defining crimes, the

prohibition is frequently directed against any “person” who
commits the prohibited act, and in many statutes the term
“person” is defined. Even if the person is not specifically defined,
it necessarily includes a corporation. It is usually construed to
include a corporation so as to bring it within the prohibition of the
statute and subject it to punishment. In most of the statutes, the
word “person” is defined to include a corporation. In Section 11 of
the Penal Code, 1860, “person” is defined thus:

“11. The word ‘person’ includes any company or association or
body of persons, whether incorporated or not.”

Therefore, as regards corporate criminal liability, there is no doubt
that a corporation or company could be prosecuted for any offence
punishable under law, whether it is coming under the strict

liability or under absolute liability.

15- HATAT 3TIdH =I1ATel alRl réllﬂlig'i?l' Sunil Bharti Mittal v.
CBI, (2015) 4 SCC 609 # fAFAIFER fAANRG fpar m=m %:-

38. First case which needs to be discussed is /Iridium India
[/ridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74

(2010) 3 SCC (Cri) 1201] . Before we discuss the facts of this
case, it would be relevant to point out that the question as to

whether a company could be prosecuted for an offence which
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requires mens rea had been earlier referred to in a Constitution
Bench of five Judges in Standard Chartered Bank v. Directorate of]
Enforcement [(2005) 4 SCC 530 : 2005 SCC (Cri) 961] . The

Constitution Bench had held that a company can be prosecuted

and convicted for an offence which requires a minimum sentence

of imprisonment. In para 8 of the judgment, the Constitution

Bench clarified that the Bench is not expressing any opinion on
the question whether a corporation could be attributed with
requisite mens rea to prove the guilt. Para 8 reads as under :
(SCC p. 542)

“8. ... It is only in a case requiring mens rea, a question arises
whether a corporation could be attributed with requisite mens rea
to prove the guilt. But as we are not concerned with this question
in these proceedings, we do not express any opinion on that
issue.”

39. In [Iridium India [Iridium India Telecom Ltd. v. Motorola Inc.,
(2011) 1 SCC 74 : (2010) 3 SCC (Cri) 1201] , the aforesaid
question fell directly for consideration, namely, whether a company
could be prosecuted for an offence which requires mens rea and
discussed this aspect at length, taking note of the law that
prevails in America and England on this issue. For our benefit, we
will reproduce paras 59-64 herein : (SCC pp. 98-100)

“59. The courts in England have emphatically rejected the notion
that a body corporate could not commit a criminal offence which
was an outcome of an act of will needing a particular state of
mind. The aforesaid notion has been rejected by adopting the

doctrine of attribution and imputation. In_other words, the criminal

intent of the ‘alter ego’ of the company/body corporate i.e. the

person or qroup of persons that quide the business of the

company, would be imputed to the corporation.

60. It may be appropriate at this stage to notice the observations
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made by MacNaghten, J. in Director of Public Prosecutions v. Kent
and Sussex Contractors Ltd. [1944 KB 146 : (1944) 1 All ER 119
(DC)] : (KB p. 156)

A body corporate is a “person” to whom, amongst the various
attributes it may have, there should be imputed the attribute of a
mind capable of knowing and forming an intention—indeed it is
much too late in the day to suggest the contrary. It can only
know or form an intention through its human agents, but
circumstances may be such that the knowledge of the agent must
be imputed to the body corporate. Counsel for the respondents
says that, although a body corporate may be capable of having an
intention, it is not capable of having a criminal intention. In this
particular case the intention was the intention to deceive. If, as in
this case, the responsible agent of a body corporate puts forward
a document knowing it to be false and intending that it should
deceive, | apprehend, according to the authorities that Viscount
Caldecote, L.C.J., has cited, his knowledge and intention must be
imputed to the body corporate.

61. The principle has been reiterated by Lord Denning in Bolton
(H.L.)(Engg.) Co. ltd. v. T.J. Graham & Sons Ltd. [(1957) 1 QB
159 : (1956) 3 WLR 804 : (1956) 3 All ER 624 (CA)] in the
following words : (QB p. 172)

A company may in many ways be likened to a human body. They

have a brain and a nerve centre which controls what they do.

They also have hands which hold the tools and act in accordance
with directions from the centre. Some of the people in the
company are mere servants and agents who are nothing more
than hands to do the work and cannot be said to represent the

mind or will. Others are Directors and managers who represent the

directing mind and will of the company, and control what they do.

The state of mind of these managers is the state of mind of the
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company and is treated by the law as such. So you will find that

in cases where the law requires personal fault as a condition of

liability in tort, the fault of the manager will be the personal fault

of the company. That is made clear in Lord Haldane's speech in

Lennard's Carrying Co. Ltd. v. Asiatic Petroleum Co. Ltd. [1915 AC
705 : (1914-15) All ER Rep 280 (HL)] (AC at pp. 713 & 714).
So also in the criminal law, in cases where the law requires a
guilty mind as a condition of a criminal offence, the guilty mind
of the Directors or the managers will render the company
themselves guilty.

62. The aforesaid principle has been firmly established in England
since the decision of the House of Lords in Tesco Supermarkets
Ltd. v. Nattrass [1972 AC 153 : (1971) 2 WLR 1166 : (1971) 2
All ER 127 (HL)] . In stating the principle of corporate liability for
criminal offences, Lord Reid made the following statement of law :
(AC p. 170 E-G)

‘I must start by considering the nature of the personality which by
a fiction the law attributes to a corporation. A living person has a
mind which can have knowledge or intention or be negligent and
he has hands to carry out his intentions. A corporation has none
of these : it must act through living persons, though not always
one or the same person. Then the person who acts is not
speaking or acting for the company. He is acting as the company
and his mind which directs his acts is the mind of the company.
There is no question of the company being vicariously liable. He is
not acting as a servant, representative, agent or delegate. He is
an embodiment of the company or, one could say, he hears and
speaks through the persona of the company, within his appropriate
sphere, and his mind is the mind of the company. If it is a guilty
mind then that guilt is the guilt of the company. It must be a

question of law whether, once the facts have been ascertained, a
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person in doing particular things is to be regarded as the
company or merely as the company's servant or agent. In that
case any liability of the company can only be a statutory or
vicarious liability.’

63. From the above it becomes evident that a corporation is
virtually in the same position as any individual and may be
convicted of common law as well as statutory offences including

those requiring mens rea. The criminal liability of a corporation

would arise when an offence is committed in relation to the

business of the corporation by a person or body of persons in

control of its affairs. In such circumstances, it would be necessary

to ascertain that the degree and control of the person or body of
persons is so intense that a corporation may be said to think and
act through the person or the body of persons. The position of
law on this issue in Canada is almost the same. Mens rea is
attributed to corporations on the principle of ‘alter ego’ of the
company.

64. So far as India is concerned, the legal position has been
clearly stated by the Constitution Bench judgment of this Court in
Standard Chartered Bank v. Directorate of Enforcement [(2005) 4
SCC 530 : 2005 SCC (Cri) 961] . On a detailed consideration of
the entire body of case laws in this country as well as other
jurisdictions, it has been observed as follows : (SCC p. 541, para
6)

‘6. There is no dispute that a company is liable to be prosecuted
and punished for criminal offences. Although there are earlier
authorities to the effect that corporations cannot commit a crime,
the generally accepted modern rule is that except for such crimes
as a corporation is held incapable of committing by reason of the
fact that they involve personal malicious intent, a corporation may

be subject to indictment or other criminal process, although the
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criminal act is committed through its agents.””

40. It is abundantly clear from the above that the principle which

is laid down is to the effect that the criminal intent of the “alter

eqo’ of the company, that is the personal group of persons that

guide the business of the company, would be imputed to the

company/corporation. The legal proposition that is laid down in

the aforesaid judgment in /ridium India case [Iridium India
Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 : (2010) 3 SCC
(Cri) 1201] is that if the person or group of persons who control
the affairs of the company commit an offence with a criminal
intent, their criminality can be imputed to the company as well as
they are “alter ego” of the company.

50. Person who has not joined as accused in the charge-sheet
can be summoned at the stage of taking cognizance under Section
190 of the Code. There is no question of applicability of Section
319 of the Code at this stage (see SWIL Ltd. v. State of Delhi
[(2001) 6 SCC 670 : 2001 SCC (Cri) 1205] ). It is also trite that

even if a person is not named as an accused by the police in the

final report submitted, the court would be justified in taking

cognizance of the offence and to summon the accused if it feels

that the evidence and material collected during investigation

justifies prosecution of the accused (see Union of India v. Prakash

P. Hinduja [(2003) 6 SCC 195 : 2003 SCC (Cri) 1314] ). Thus,
the Magistrate is empowered to issue process against some other
person, who has not been charge-sheeted, but there has to be
sufficient material in the police report showing his involvement. In
that case, the Magistrate is empowered to ignore the conclusion
arrived at by the investigating officer and apply his mind
independently on the facts emerging from the investigation and
take cognizance of the case. At the same time, it is not

permissible at this stage to consider any material other than that
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collected by the investigating officer.

16- ATAT STdddA AT gRT =IIATesid, Sushil Ansal v. State,

(2014) 6 SCC 173 & fAFagar HfAfAuifiRa frar = §:-

59. The expression “negligence” has also not been defined in the
Penal Code, but, that has not deterred the courts from giving what
has been widely acknowledged as a reasonably acceptable
meaning to the term.

60. We may before referring to the judicial pronouncements on
the subject refer to the dictionary meaning of the term
“negligence”. Black's Law Dictionary defines negligence as under:
“(1) The failure to exercise the standard of care that a reasonably
prudent person would have exercised in a similar situation; any
conduct that falls below the legal standard established to protect
others against unreasonable risk of harm, except for conduct that
is intentionally, wantonly, or willfully disregardful of other's rights.”
63.Law of Torts by Rattanlal & Dhirajlal, explains negligence in the
following words:

“Negligence is the breach of a duty caused by the omission to do
something which a reasonable man, guided by those considerations
which ordinarily regulate the conduct of human affairs would do,
or doing something which a prudent and reasonable man would
not do. Actionable negligence consists in the neglect of the use of|
ordinary care or skill towards a person to whom the defendant
owes the duty of observing ordinary care and skill, by which
neglect the plaintiff has suffered injury to his person or property.
According to Winfield, “negligence as a tort is the breach of a
legal duty to take care which results in damage, undesired by the
defendant to the plaintiff”.

The definition involves three constituents of negligence : (1) A
legal duty to exercise due care on the part of the party

complained of towards the party complaining the former's conduct




Date of
Order or
Proceding

Order Sheet [Contd.]
Order or Proceeding with signature of Presiding Officer

Signature of
Parties or Pleaders
where is necessary

within the scope of the duty; (2) Breach of the said duty; and
(3) Consequential damage. Cause of action for negligence arises
only when damage occurs for damage is a necessary ingredient of
this tort. But as damage may occur before it is discovered : it is
the occurrence of damage which is the starting point of the cause
of action.”

The above was approved by this Court in Jacob Mathew v. State
of Punjab [Jacob Mathew v. State of Punjab, (2005) 6 SCC 1
2005 SCC (Cri) 1369] .

64. The duty to care in cases whether civil or criminal including
injury arising out of use of buildings is examined by courts, vis-a-
vis occupiers of such buildings. In Palsgraf v. Long Island Railroad
Co. [248 NY 339 : 162 NE 99 (1928)] , Cardozo, J. explained
the orbit of the duty to care of an occupier as under:

“If no hazard was apparent to the eye of ordinary vigilance, an
act innocent and harmless, at least to outward seeming with
reference to her, did not take to itself the quality of a tort
because it happened to be a wrong, though apparently not one
involving the risk of bodily insecurity, with reference to someone
else... Even then, the orbit of the danger as disclosed to the eye
of reasonable vigilance would be the orbit of the duty.”

65. To the same effect is the decision in Hartwell v. Grayson,
Rollo and Clover Docks Ltd. [Hartwell v. Grayson, Rollo and Clover
Docks Ltd., 1947 KB 901 (CA)] where the duty of an occupier
who invites people to a premises, to take reasonable care that the
place does not contain any danger or to inform those coming to
the premises of the hidden dangers, if any, was explained thus :
(KB p. 913)

“... In my opinion the true view is that when a person invites
another to a place where they both have business, the invitation

creates a duty on the part of the inviter to take reasonable care
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that the place does not contain or to give warning of hidden
dangers, no matter whether the place belongs to the inviter or is
in his exclusive occupation.”

69. In Dabwali Fire Tragedy Victims Assn. v. Union of India [ILR
(2010) 1 P&H 368] to which one of us (Thakur, J.) was a party,
the High Court of Punjab and Haryana held that both the School,
as well as the owners of a premises on which the school function
was held, were liable as occupiers for the tragic death of 406
persons, most of them children, caused by a fire which broke out
on the premises during the function. In dealing with the question
whether the owners of the premises, Rajiv Marriage Palace, being
agents of the School could be held accountable, the High Court
held as follows:

“... The School ought to have known that in a function which is
open to general public, a pandal with a capacity of 500 to 600
persons spread over no more than an area measuring 100" x 70/,
a gathering of 1200 to 1500 persons could result in a stampede
and expose to harm everyone participating in the function
especially the children who were otherwise incapable of taking care
of their safety. The School ought to have known that the
availability of only one exit gate from the Marriage Palace and
one from the pandal would prove insufficient in the event of any
untoward incident taking place in the course of function. The
School ought to have taken care to restrict the number of invitees
to what could be reasonably accommodated instead of allowing all
and sundry to attend and in the process increase the chances of a
stampede. The School ought to have seen that sufficient circulation
space in and around the seating area was provided so that the
people could quickly move out of the place in case the need so
arose. Suffice it to say that a reasonably prudent school

management organising an annual function could and indeed was
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duty-bound to take care and ensure that no harm came to anyone
who attended the function whether as an invitee or otherwise, by
taking appropriate steps to provide for safety measures like fire-
fighting arrangements, exit points, space for circulation, crowd
control and the like. And that obligation remained unmitigated
regardless whether the function was held within the school
premises or at another place chosen by the management of the
School, because the children continued to be under the care of
the School and so did the obligation of the School to prevent any
harm coming to them. The principle of proximity creating an
obligation for the School qua its students and invitees to the
function would make the School liable for any negligence in either
the choice of the venue of the function or the degree of care that
ought to have been taken to prevent any harm coming to those
who had come to watch and/or participate in the event. Even the
test of foreseeability of the harm must be held to have been
satisfled from the point of view of an ordinary and reasonably
prudent person. That is because a reasonably prudent person could
foresee danger to those attending a function in a place big
enough to accommodate only 500 to 600 people but stretched
beyond its capacity to accommodate double that number. It could
also be foreseen that there was hardly any space for circulation
within the pandal. In the event of any mishap, a stampede was
inevitable in which women and children who were attending in
large numbers would be the worst sufferers as indeed they turned
out to be. Loose electric connections, crude lighting arrangements
and an electric load heavier than what the entire system was
geared to take was a recipe for a human tragedy to occur.
Absence of any fire-extinguishing arrangements within the pandal
and a single exit from the pandal hardly enough for the people to

run out in the event of fire could have put any prudent person
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handling such an event to serious thought about the safety of
those attending the functioning especially the small children who
had been brought to the venue in large numbers...."

109. In Bhalchandra v. State of Maharashtra [ Bhalchandra v. State
of Maharashtra, AIR 1968 SC 1319 : (1968) 3 SCR 766 : 1968 Cri
LJ 1501] , this Court was dealing with a case in which an
explosion in a factory manufacturing crackers had caused the death
of some of the workers and injured others. The findings recorded
by the courts below was that the accused had in their possession
unauthorised explosives in contravention of the Act and the Rules
and had committed several breaches of those Rules and the
conditions of the licence issued to them. Relying upon the
decisions of this Court in Kurban Hussein case [Kurban Hussein
Mohamedalli Rangawalla v. State of Maharashtra, AIR 1965 SC
1616 : (1965) 2 Cri LJ 550 : (1965) 2 SCR 622] and Suleman
Rahiman Mulani case [Suleman Rahiman Mulani v. State of
Maharashtra, AIR 1968 SC 829 : 1968 Cri LJ 1013] , it was
contended that mere violation of the Rules or terms of a licence
would not make the accused liable for any punitive action against
them. The decisions of this Court in Kurban Hussein [Kurban
Hussein Mohamedalli Rangawalla v. State of Maharashtra, AIR 1965
SC 1616 : (1965) 2 Cri LJ 550 : (1965) 2 SCR 622] and
Suleman Rahiman Mulani [Suleman Rahiman Mulani v. State of|
Maharashtra, AIR 1968 SC 829 : 1968 Cri LJ 1013] cases were
distinguished by this Court and the conviction of the accused
under Section 304-A IPC wupheld in the following words
(Bhalchandra case [ Bhalchandra v. State of Maharashtra, AIR 1968
SC 1319 : (1968) 3 SCR 766 : 1968 Cri LJ 1501] , AIR pp. 1321-
22, paras 6-8)

“6. The facts of the present case are somewhat different and

distinguishable from those of the above two cases as will be clear
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from a close examination of the material evidence relating to the
substances which were being used in the manufacture of the
fireworks, etc. in the factory of the appellants.

7. ... Although there was no direct evidence of the immediate
cause of the explosion but indisputably the explosives the
possession of which was prohibited under the notifications issued
under the Act were found in the shops or the premises where the
appellants carried on their business and the substances that have
been mentioned which were of a highly hazardous and dangerous
nature were apparently being used in the manufacture of the
fireworks since they were found at the scene of the explosion
(vide the evidence mentioned before and the finding of the trial
court and the Additional Sessions Judge). As stated by
Dindeshchandra PW 10 these explosives had sensitive compositions
and even friction or percussion could cause explosion. It is further
proved that in the factory itself where the explosion took place the
persons who were employed were mostly women who brought
their small children with them and young children below the age
of 18 had been employed in the manufacture of the fireworks, etc.
The factory was situate in close proximity to residential quarters. It
became therefore all the more incumbent on the appellants to
have completely avoided the use of highly sensitive compositions

of the nature mentioned above.

17- AT 3TIdd ATIT §RT IO, Bholu Ram v. State
of Punjab, (2008) 9 SCC 140 & fAFgaR HfATAURG fopar arn

20. Section 319 of the Code empowers a court to proceed against
any person not shown to be an accused if it appears from the
evidence that such person has also committed an offence for
which he can be tried together with the accused. Section 319 of
the Code reads thus:
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“319. Power to proceed against other persons appearing to be
guilty of offence.—(1) Where, in the course of any inquiry into, or
trial of, an offence, it appears from the evidence that any person
not being the accused had committed any offence for which such
person could be tried together with the accused, the court may
proceed against such person for the offence which he appears to
have committed.

(2) Where such person is not attending the court he may be
arrested or summoned, as the circumstances of the case may
require, for the purpose aforesaid.

(3) Any person attending the court although not under arrest or
upon a summons, may be detailed by such court for the purpose
of the inquiry into, or trial of, the offence which he appears to
have committed.

(4) Where the court proceeds against any person under sub-
section (1) then—

(a) the proceedings in respect of such person shall be commenced
afresh, and witnesses reheard;

(b) subject to the provisions of clause (&), the case may proceed
as if such person had been an accused person when the court
took cognizance of the offence upon which the inquiry or trial was
commenced.”

22. 1t is also settled law that power under Section 319 can be
exercised either on an application made to the court or by the
court suo motu. It is in the discretion of the court to take an
action under the said section and the court is expected to exercise
the discretion judicially and judiciously having regard to the facts
and circumstances of each case.

21. Sometimes a Magistrate while hearing a case against one or
more accused finds from the evidence that some person other

than the accused before him is also involved in that very offence.
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It is only proper that a Magistrate should have power to summon
by joining such person as an accused in the case. The primary
object underlying Section 319 is that the whole case against all
the accused should be tried and disposed of not only expeditiously
but also simultaneously. Justice and convenience both require that
cognizance against the newly added accused should be taken in
the same case and in the same manner as against the original
accused. The power must be regarded and conceded as incidental
and ancillary to the main power to take cognizance as part of

normal process in the administration of criminal justice.

18- ATAT ITddd ~IATId gRT =IIATEEId Sarojben Ashwinkumar
Shah v. State of Gujarat, (2011) 13 SCC 316 # fAFIFAR
sfafauRa foear o &:-

16. The legal position that can be culled out from the material
provisions of Section 319 of the Code and the decided cases of
this Court is this:

(i) The court can exercise the power conferred on it under Section
319 of the Code suo motu or on an application by someone.

(ii) The power conferred under Section 319(1) applies to all courts
including the Sessions Court.

(iii) The phrase “any person not being the accused” occurring in
Section 319 does not exclude from its operation an accused who
has been released by the police under Section 169 of the Code
and has been shown in Column 2 of the charge-sheet. In other
words, the said expression covers any person who is not being
tried already by the court and would include person or persons
who have been dropped by the police during investigation but
against whom evidence showing their involvement in the offence
comes before the court.

(iv) The power to proceed against any person, not being the

accused before the court, must be exercised only where there
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appears during inquiry or trial sufficient evidence indicating his
involvement in the offence as an accused and not otherwise. The
word “evidence” in Section 319 contemplates the evidence of]
witnesses given in court in the inquiry or trial. The court cannot
add persons as accused on the basis of materials available in the
charge-sheet or the case diary but must be based on the evidence
adduced before it. In other words, the court must be satisfied that
a case for addition of persons as accused, not being the accused
before it, has been made out on the additional evidence let in
before it.

(v) The power conferred upon the court is although discretionary
but is not to be exercised in a routine manner. In a sense, it is
an extraordinary power which should be used very sparingly and
only if evidence has come on record which sufficiently establishes
that the other person has committed an offence. A mere doubt
about involvement of the other person on the basis of the
evidence let in before the court is not enough. The court must
also be satisfied that circumstances justify and warrant that the
other person be tried with the already arraigned accused.

(vi) The court while exercising its power under Section 319 of the
Code must keep in view full conspectus of the case including the
stage at which the trial has proceeded already and the quantum
of evidence collected till then.

(vii) Regard must also be had by the court to the constraints
imposed in Section 319(4) that proceedings in respect of newly
added persons shall be commenced afresh from the beginning of
the trial.

(viii) The court must, therefore, appropriately consider the above

aspects and then exercise its judicial discretion.

19- AT 3Tddd ~ITed gRT =IIIesid, State of Haryana v.

Ram Mehar, (2016) 8 SCC 762 # faFargar fRfauiRa forar or=r
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19. A three-Judge Bench speaking through Krishna lyer, J. in
Maneka Sanjay Gandhi v. Rani Jethmalani [ Maneka Sanjay Gandhi
V. Rani Jethmalani, (1979) 4 SCC 167 : 1979 SCC (Cri) 934] ,
though in a different context, observed : (SCC p. 169, para 2)

“2. Assurance of a fair trial is the first imperative of the

dispensation of justice and the central criterion for the court to

consider when a motion for transfer is made is not the
hypersensitivity or relative convenience of a party or easy
availability of legal services or like mini-grievances. Something
more substantial, more compelling, more imperilling, from the point
of view of public justice and its attendant environment, is
necessitous if the court is to exercise its power of transfer. This is
the cardinal principle although the circumstances may be myriad
and vary from case to case. We have to test the petitioner's
grounds on this touchstone bearing in mind the rule that normally
the complainant has the right to choose any court having
jurisdiction and the accused cannot dictate when the case against
him should be tried. Even so, the process of justice should not
harass the parties and from that angle the court may weigh the
circumstances.”

The aforesaid principle has been stated in the context of transfer
of a case but the Court has laid emphasis on assurance of fair
trial. It is worthy to note that in the said case, the Court declined
to transfer the case and directed the Magistrate to take measures
to enforce conditions where the court functions free and fair and
agitational or muscle tactics yield no dividends. However, liberty
was granted to the appellant therein to renew prayer under
Section 406 CrPC. Stress was laid on tranquil court justice. It was
also observed that when the said concept becomes a casualty

there is collapse of our constitutional order.
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20. In Ram Chander v. State of Haryana [Ram Chander v. State
of Haryana, (1981) 3 SCC 191 : 1981 SCC (Cri) 683] , while
speaking about the presiding Judge in a criminal trial, Chinnappa
Reddy, J. observed that if a criminal court is to be an effective
instrument in dispensing justice, the presiding Judge must cease to
be a spectator and a mere recording machine. He must become a
participant in the trial by evincing intelligent active interest by
putting questions to witnesses in order to ascertain the truth. The
learned Judge reproduced a passage from Sessions Judge, Nellore
V. Insha Ramana Reddy [Sessions Judge, Nellore v. Insha Ramana
Reddy, 1972 Cri LJ 1485 : 1971 SCC OnLine AP 84] which reads
as follows : (Ram Chander case [Ram Chander v. State of]
Haryana, (1981) 3 SCC 191 : 1981 SCC (Cri) 683] , SCC p. 193,
para 2)

“2. ... '2. ... Every criminal trial is a voyage of discovery in which

truth is the quest. It is the duty of a presiding Judge to explore

every avenue open to him in order to discover the truth and to
advance the cause of justice. For that purpose he is expressly
invested by Section 165 of the Evidence Act with the right to put
questions to witnesses. Indeed the right given to a Judge is so
wide that he may ask any question he pleases, in any form, at
any time, of any witness, or of the parties about any fact,
relevant or irrelevant. Section 172(2) of the Code of Criminal
Procedure enables the court to send for the police diaries in a
case and use them to aid it in the trial. The record of the
proceedings of the Committing Magistrate may also be perused by
the Sessions Judge to further aid him in the trial.” (/nsha Ramana
Reddy case [ Sessions Judge, Nellore v. Insha Ramana Reddy, 1972
Cri LJ 1485 : 1971 SCC Online AP 84] , SCC OnLine AP para 2)”
While saying so, it has been further held that the Court may

actively participate in the trial to elicit the truth and to protect the
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weak and the innocent and it must, of course, not assume the
role of a prosecutor in putting questions.

21. In Rattiram v. State of M.P. [Rattiram v. State of M.P.,
(2012) 4 SCC 516 : (2012) 2 SCC (Cri) 481] speaking on fair
trial the Court opined that : (SCC p. 534, para 39)

“39. ... Fundamentally, a fair and impartial trial has a sacrosanct
purpose. It has a demonstrable object that the accused should not
be prejudiced. A fair trial is required to be conducted in such a
manner which would totally ostracise injustice, prejudice, dishonesty
and favouritism.”

In the said case, it has further been held : (SCC pp. 541-42,
paras 60-62 & 64)

“60. While delineating on the facets of speedy trial, it cannot be
regarded as an exclusive right of the accused. The right of a
victim has been given recognition in Mangal Singh v. Kishan Singh
[Mangal Singh v. Kishan Singh, (2009) 17 SCC 303 : (2011) 1
SCC (Cri) 1019] wherein it has been observed thus : (SCC p.
307, para 14)

‘14. ... Any inordinate delay in conclusion of a criminal trial
undoubtedly has a highly deleterious effect on the society
generally, and particularly on the two sides of the case. But it
will be a grave mistake to assume that delay in trial does not
cause acute suffering and anguish to the victim of the offence. In
many cases the victim may suffer even more than the accused.
There is, therefore, no reason to give all the benefits on account
of the delay in trial to the accused and to completely deny all
justice to the victim of the offence.’

61. It is worth noting that the Constitution Bench in /gbal Singh
Marwah v. Meenakshi Marwah [Igbal Singh Marwah v. Meenakshi
Marwah, (2005) 4 SCC 370 : 2005 SCC (Cri) 1101] (SCC p. 387,

para 24) though in_a_ different context, had also observed that
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delay in the prosecution of a quilty person comes to his

advantage as withesses become reluctant to give evidence and the

evidence gets lost.

62. We have referred to the aforesaid authorities to illumine and

elucidate that the delay in conclusion of trial has a direct nexus

with the collective cry of the society and the anquish and agony

of an accused (quaere a victim). Decidedly, there has to be a fair

trial and no miscarriage of justice and under no circumstances,
prejudice should be caused to the accused but, a pregnant one,
every procedural lapse or every interdict that has been acceded to
and not objected at the appropriate stage would not get the trial
dented or make it unfair. Treating it to be unfair would amount to
an undesirable state of pink of perfection in procedure. An
absolute apple-pie order in carrying out the adjective law, would
only be sound and fury signifying nothing.

* % %

64. Be it noted, one cannot afford to treat the victim as an alien

or_a total stranger to the criminal trial. The criminal jurisprudence,

with the passage of time, has laid emphasis on victimology which
fundamentally is a perception of a trial from the viewpoint of the
criminal as well as the victim. Both are viewed in the social
context. The view of the victim is given due regard and respect in
certain countries. In respect of certain offences in our existing
criminal  jurisprudence, the testimony of the victim is given
paramount importance. Sometimes it is perceived that it is the
duty of the court to see that the victim's right is protected. A
direction for retrial is to put the clock back and it would be a
travesty of justice to so direct if the trial really has not been
unfair and there has been no miscarriage of justice or failure of
justice.”

(emphasis in original)
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22. In J. Jayalalithaa v. State of Karnataka [J. Jayalalithaa v.
State of Karnataka, (2014) 2 SCC 401 : (2014) 1 SCC (Cri) 824]
it has been ruled that : (SCC p. 414, para 28)

“28. Fair trial is the main object of criminal procedure and such

fairness should not be hampered or threatened in any manner.

Fair trial entails the interests of the accused, the victim and of the

society. Thus, fair trial must be accorded to every accused in the
spirit of the right to life and personal liberty and the accused
must get a free and fair, just and reasonable trial on the charge
imputed in a criminal case. Any breach or violation of public rights
and duties adversely affects the community as a whole and it
becomes harmful to the society in general.”

It has further been observed that : (SCC p. 414, para 28)

“28. ... In all circumstances, the courts have a duty to maintain
public confidence in the administration of justice and such duty is
to vindicate and uphold the “majesty of the law” and the courts
cannot turn a blind eye to vexatious or oppressive conduct that
occurs in relation to criminal proceedings.”

Further, the Court has observed : (SCC pp. 414-15, para 29)

“29. Denial of a fair trial is as much injustice to the accused as
is to the victim and the society. It necessarily requires a trial
before an impartial Judge, a fair prosecutor and an atmosphere of
judicial calm. Since the object of the trial is to mete out justice
and to convict the guilty and protect the innocent, the trial should
be a search for the truth and not a bout over technicalities and
must be conducted under such rules as will protect the innocent
and punish the guilty. Justice should not only be done but should
be seem to have been done. Therefore, free and fair trial is a
sine qua non of Article 21 of the Constitution. Right to get a fair
trial is not only a basic fundamental right but a human right also.

Therefore, any hindrance in a fair trial could be violative of Article
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14 of the Constitution. “No trial can be allowed to prolong
indefinitely due to the lethargy of the prosecuting agency or the
State machinery and that is the raison d'étre in prescribing the
time-frame” for conclusion of the trial.”

23. In Bablu Kumar v. State of Bihar [Bablu Kumar v. State ofl
Bihar, (2015) 8 SCC 787 : (2015) 3 SCC (Cri) 862] the Court
referred to the authorities in Manu Sharma v. State (NCT of Delhi)
[Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC 1 : (2010)
2 SCC (Cri) 1385] , Rattiram [ Rattiram v. State of M.P., (2012) 4
SCC 516 : (2012) 2 SCC (Cri) 481] , J. Jayalalithaa [J.
Jayalalithaa v. State of Karnataka, (2014) 2 SCC 401 : (2014) 1
SCC (Cri) 824] , State of Karnataka v. K. Yarappa Reddy [ State of]
Karnataka v. K. Yarappa Reddy, (1999) 8 SCC 715 : 2000 SCC
(Cri) 61] and other decisions and came to hold that : (Bablu
Kumar case [Bablu Kumar v. State of Bihar, (2015) 8 SCC 787 :
(2015) 3 SCC (Cri) 862] , SCC p. 798, para 22)

“22. Keeping in view the concept of fair trial, the obligation of
the prosecution, the interest of the community and the duty of the
court, it can irrefragably be stated that the court cannot be a
silent spectator or a mute observer when it presides over a trial.

It is the duty of the court to see that neither the prosecution nor

the accused play truancy with the criminal trial or corrode the

sanctity of the proceeding. They cannot expropriate or hijack the

community interest by conducting themselves in such a manner as
a consequence of which the trial becomes a farcical one.”

It has been further stated that : (SCC p. 798, para 22)

“22. ... The law does not countenance a “mock trial”. It is a
serious concern of society. Every member of the collective has an
inherent interest in such a trial. No one can be allowed to create

a dent in the same. The court is duty-bound to see that neither

the prosecution nor the defence takes unnecessary adjournments
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and take the trial under their control.”

We may note with profit though the context was different, yet the
message is writ large. The message is—all kinds of individual
notions of fair trial have no room.

24. The decisions of this Court when analysed appositely clearly

convey that the concept of the fair trial is not in the realm of

abstraction. It is not a vague idea. It is a concrete phenomenon.

It is not rigid and there cannot be any straitjacket formula for

applying _the same. On occasions it has the necessary flexibility.

Therefore, it cannot be attributed or clothed with any kind off
rigidity or flexibility in its application. It is because fair trial in its
ambit requires fairness to the accused, the victim and the

collective at large. Neither the accused nor the prosecution nor the

victim which is a part of the society can claim absolute

predominance over the other. Once absolute predominance is

recognised, it will have the effect potentiality to bring in an

anarchical disorder in the conducting of trial defying established

legal norm. There should be passion for doing justice but it must
be commanded by reasons and not propelled by any kind of
vague instigation. It would be dependent on the fact situation;
established norms and recognised principles and eventual
appreciation of the factual scenario in entirety. There may be cases
which may command compartmentalisation but it cannot be stated
to be an inflexible rule. Each and every irregularity cannot be
imported to the arena of fair trial. There may be situations where
injustice to the victim may play a pivotal role. The centripodal
purpose is to see that injustice is avoided when the trial is
conducted. Simultaneously the concept of fair trial cannot be
allowed to such an extent so that the systemic order of conducting
a trial in accordance with CrPC or other enactments get mortgaged

to the whims and fancies of the defence or the prosecution. The
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command of the Code cannot be thrown to winds. In such
situation, as has been laid down in many an authority, the courts
have significantly an eminent role. A plea of fairness cannot be
utilised to build castles in Spain or permitted to perceive a bright
moon in a sunny afternoon. It cannot be acquiesced to create an
organic disorder in the system. It cannot be acceded to manure a
fertile mind to usher in the nemesis of the concept of trial as

such.

20- AT 3TaddA AT gRT «JTesid Juhru v. Karim, (2023)
5 SCC 406 ¥ fAFAER ATAANRT fohar ar=m -

16. It is, thus, manifested from a conjoint reading of the cited
decisions that power of summoning under Section 319CrPC is not
to be exercised routinely and the existence of more than a prima
facie case is sine qua non to summon an additional accused. We
may hasten to add that with a view to prevent the frequent
misuse of power to summon additional accused under Section
319CrPC, and in conformity with the binding judicial dictums
referred to above, the procedural safeguard can be that ordinarily
the summoning of a person at the very threshold of the trial may
be discouraged and the trial court must evaluate the evidence
against the persons sought to be summoned and then adjudge
whether such material, more or less, carry the same weightage
and value as has been testified against those who are already
facing trial. In the absence of any credible evidence, the power
under Section 319CrPC ought not to be invoked.

21- AFAT 3TddHA Tl §RT «JIATe8id  Babubhai  Bhimabhai

Bokhiria v. State of Gujarat, (2014) 5 SCC 568 #H fAFAIIR

HfRfAURa frar amm §:-
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7. Before we proceed to deal with the evidence against the
appellant and address whether in light of the evidence available,
power under Section 319 of the Code was validly exercised, it
would be expedient to understand the position of law in this
regard. The issue regarding the scope and extent of powers of the
court to arraign any person as an accused during the course of
inquiry or trial in exercise of power under Section 319 of the Code
has been set at rest by a Constitution Bench of this Court in
Hardeep Singh v. State of Punjab [(2014) 3 SCC 92 : (2014) 2
SCC (Cri) 86 : (2014) 1 Scale 241] . On a review of the
authorities, this Court summarised the legal position in the
following words: (SCC p. 138, paras 105-06)

“105. Power under Section 319 CrPC is a discretionary and an
extraordinary power. It is to be exercised sparingly and only in
those cases where the circumstances of the case so warrant. It is
not to be exercised because the Magistrate or the Sessions Judge
is of the opinion that some other person may also be guilty of
committing that offence. Only where strong and cogent evidence
occurs against a person from the evidence led before the court
that such power should be exercised and not in a casual and
cavalier manner.

106. Thus, we hold that though only a prima facie case is to be
established from the evidence led before the court, not necessarily
tested on the anvil of cross-examination, it requires much stronger
evidence than mere probability of his complicity. The test that has
to be applied is one which is more than prima facie case as
exercised at the time of framing of charge, but short of
satisfaction to an extent that the evidence, if goes unrebutted,
would lead to conviction. In the absence of such satisfaction, the
court should refrain from exercising power under Section 319
CrpC.”
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8. Section 319 of the Code confers power on the trial court to
find out whether a person who ought to have been added as an
accused has erroneously been omitted or has deliberately been
excluded by the investigating agency and that satisfaction has to
be arrived at on the basis of the evidence so led during the trial.
On the degree of satisfaction for invoking power under Section 319
of the Code, this Court observed that though the test of prima
facie case being made out is same as that when the cognizance
of the offence is taken and process issued, the degree of

satisfaction under Section 319 of the Code is much higher.

22- AT ITadHA TR gRT IAICEid Saeeda Khatoon Arshi

v. State of U.P., (2020) 2 SCC 323 & fAFagarR HAfAUIRG fopan
AT -

18. The decision of the Constitution Bench of this Court in
Hardeep Singh [Hardeep Singh v. State of Punjab, (2014) 3 SCC
92 : (2014) 2 SCC (Cri) 86] lays down the principles governing
the exercise of the jurisdiction under Section 319. Observing that
“it is the duty of the court to do justice by punishing the real
culprit”, the Court observed : (SCC p. 114, para 13)

“13. ... Where the investigating agency for any reason does not
array one of the real culprits as an accused, the court is not
powerless in calling the said accused to face trial.”

19. Expounding upon this duty, the Constitution Bench held
(Hardeep Singh [ Hardeep Singh v. State of Punjab, (2014) 3 SCC
92 : (2014) 2 SCC (Cri) 86] , SCC pp. 115-16, paras 18-19)

“18. The legislature cannot be presumed to have imagined all the
circumstances and, therefore, it is the duty of the court to give
full effect to the words used by the legislature so as to
encompass any situation which the court may have to tackle while

proceeding to try an offence and not allow a person who deserves
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to be tried to go scot-free by being not arraigned in the trial in
spite of the possibility of his complicity which can be gathered
from the documents presented by the prosecution.

19. The court is the sole repository of justice and a duty is cast
upon it to uphold the rule of law and, therefore, it will be
inappropriate to deny the existence of such powers with the courts
in our criminal justice system where it is not uncommon that the
real accused, at times, get away by manipulating the investigating
and/or the prosecuting agency. The desire to avoid trial is so
strong that an accused makes efforts at times to get himself
absolved even at the stage of investigation or inquiry even though
he may be connected with the commission of the offence.”

20. As regards the satisfaction of the court before it exercises the
power under Section 319, the Constitution Bench held : (Hardeep
Singh case [Hardeep Singh v. State of Punjab, (2014) 3 SCC 92 :
(2014) 2 ScC (Cri) 86] , SCC p. 138, paras 105-06)

“105. Power under Section 319 CrPC is a discretionary and an
extraordinary power. It is to be exercised sparingly and only in
those cases where the circumstances of the case so warrant. It is
not to be exercised because the Magistrate or the Sessions Judge
is of the opinion that some other person may also be guilty of
committing that offence. Only where strong and cogent evidence
occurs against a person from the evidence led before the court
that such power should be exercised and not in a casual and
cavalier manner.

106. Thus, we hold that though only a prima facie case is to be
established from the evidence led before the court, not necessarily
tested on the anvil of cross-examination, it requires much stronger
evidence than mere probability of his complicity. The test that has
to be applied is one which is more than prima facie case as

exercised at the time of framing of charge, but short of
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satisfaction to an extent that the evidence, if goes unrebutted,
would lead to conviction. In the absence of such satisfaction, the
court should refrain from exercising power under Section 319 CrPC.
In Section 319 CrPC the purpose of providing if “it appears from
the evidence that any person not being the accused has
committed any offence” is clear from the words “for which such
person could be tried together with the accused”. The words used
are not “for which such person could be convicted”. There Iis,
therefore, no scope for the court acting under Section 319 CrPC to
form any opinion as to the guilt of the accused.” (emphasis

supplied)

23- AAAT ITddH Il gRI <IIATesid  Shishupal Singh v.
State of U.P., (2019) 8 SCC 682 & fAFaAgaR fAfAuiRa fran

977 %:-

7. On hearing the learned counsel for the parties, we are of the
view that there is a non-appreciation of the legal principles by
both the courts below despite the same being referred to. The
legal principle on this behalf has been enunciated in the judgment
of this Court in Brijendra Singh v. State of Rajasthan [ Brijendra
Singh v. State of Rajasthan, (2017) 7 SCC 706 : (2017) 4 SCC
(Cri) 144] following the Constitution Bench judgment in Hardeep
Singh v. State of Punjab [Hardeep Singh v. State of Punjab,
(2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] . It would suffice to
reproduce para 13 as under : (Brijendra Singh case [ Brijendra
Singh v. State of Rajasthan, (2017) 7 SCC 706 : (2017) 4 SCC
(Cri) 1441 , SCC pp. 714-15)

“13. In order to answer the question, some of the principles
enunciated in Hardeep Singh case [Hardeep Singh v. State of]
Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86] may be

recapitulated : power under Section 319 CrPC can be exercised by
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the trial court at any stage during the trial i.e. before the
conclusion of trial, to summon any person as an accused and face
the trial in the ongoing case, once the trial court finds that there
is some “evidence” against such a person on the basis of which
evidence it can be gathered that he appears to be guilty of the
offence. The “evidence” herein means the material that is brought
before the court during trial. Insofar as the material/evidence
collected by the 10 at the stage of inquiry is concerned, it can be
utilised for corroboration and to support the evidence recorded by
the court to invoke the power under Section 319 CrPC. No doubt,
such evidence that has surfaced in examination-in-chief, without
cross-examination  of  witnesses, can also be taken into
consideration. However, since it is a discretionary power given to
the court under Section 319 CrPC and is also an extraordinary one,
same has to be exercised sparingly and only in those cases where
the circumstances of the case so warrant. The degree of
satisfaction is more than the degree which is warranted at the
time of framing of the charges against others in respect of whom
charge-sheet was filed. Only where strong and cogent evidence
occurs against a person from the evidence led before the court
that such power should be exercised. It is not to be exercised in
a casual or a cavalier manner. The prima facie opinion which is to
be formed requires stronger evidence than mere probability of his
complicity.”

(emphasis in original)

24- ATAT 3TAdH AT gRT AR EId  Sukhpal Singh Khaira
v. State of Punjab, (2023) 1 SCC 289 & TAFAFER HfATAUIRG
forar I §:-

39.(1) Whether the trial court has the power under Section

319CrPC for summoning additional accused when the trial with
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respect to other co-accused has ended and the judgment of
conviction rendered on the same date before pronouncing the
summoning order ?

The power under Section 319CrPC is to be invoked and exercised
before the pronouncement of the order of sentence where there is
a judgment of conviction of the accused. In the case of acquittal,
the power should be exercised before the order of acquittal is
pronounced. Hence, the summoning order has to precede the
conclusion of trial by imposition of sentence in the case of
conviction. If the order is passed on the same day, it will have to
be examined on the facts and circumstances of each case and if
such summoning order is passed either after the order of acquittal
or imposing sentence in the case of conviction, the same will not
be sustainable.

40.(11) Whether the trial court has the power under Section
319CrPC for summoning additional accused when the trial in
respect of certain other absconding accused (whose presence is
subsequently secured) is ongoing/pending, having been bifurcated
from the main trial?

The trial court has the power to summon additional accused when
the trial is proceeded in respect of the absconding accused after
securing his presence, subject to the evidence recorded in the
split-up (bifurcated) trial pointing to the involvement of the
accused sought to be summoned. But the evidence recorded in the
main concluded trial cannot be the basis of the summoning order
if such power has not been exercised in the main trial till its
conclusion.

41.(I1) What are the guidelines that the competent court must
follow while exercising power under Section 319CrPC?

41.1. If the competent court finds evidence or if application under

Section 319CrPC is filed regarding involvement of any other person
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in committing the offence based on evidence recorded at any
stage in the trial before passing of the order on acquittal or
sentence, it shall pause the trial at that stage.

41.2. The court shall thereupon first decide the need or otherwise
to summon the additional accused and pass orders thereon.

41.3. If the decision of the court is to exercise the power under
Section 319CrPC and summon the accused, such summoning order
shall be passed before proceeding further with the trial in the
main case.

41.4. If the summoning order of additional accused is passed,
depending on the stage at which it is passed, the court shall also
apply its mind to the fact as to whether such summoned accused
is to be tried along with the other accused or separately.

41.5. If the decision is for joint trial, the fresh trial shall be
commenced only after securing the presence of the summoned
accused.

41.6. If the decision is that the summoned accused can be tried
separately, on such order being made, there will be no
impediment for the court to continue and conclude the trial
against the accused who were being proceeded with.

41.7. If the proceeding paused as in para 41.1 above, is in a case
where the accused who were tried are to be acquitted, and the
decision is that the summoned accused can be tried afresh
separately, there will be no impediment to pass the judgment of|
acquittal in the main case.

41.8. If the power is not invoked or exercised in the main trial till
its conclusion and if there is a split-up (bifurcated) case, the
power under Section 319CrPC can be invoked or exercised only if
there is evidence to that effect, pointing to the involvement of the
additional accused to be summoned in the split-up (bifurcated)

trial.




Date of
Order or
Proceding

Order Sheet [Contd.]
Order or Proceeding with signature of Presiding Officer

Signature of
Parties or Pleaders
where is necessary

41.9. If, after arguments are heard and the case is reserved for
judgment the occasion arises for the Court to invoke and exercise
the power under Section 319CrPC, the appropriate course for the
court is to set it down for re-hearing.

41.10. On setting it down for re-hearing, the above laid down
procedure to decide about summoning; holding of joint trial or
otherwise shall be decided and proceeded with accordingly.

41.11. Even in such a case, at that stage, if the decision is to
summon additional accused and hold a joint trial the trial shall be
conducted afresh and de novo proceedings be held.

41.12. If, in that circumstance, the decision is to hold a separate
trial in case of the summoned accused as indicated earlier:

(@) The main case may be decided by pronouncing the conviction
and sentence and then proceed afresh against summoned accused.
(b) In the case of acquittal the order shall be passed to that
effect in the main case and then proceed afresh against

summoned accused.

25- HATTAT 3TUAH ATl gRT =IIATEeId Hardeep Singh v. State
of Punjab, (2014) 3 SCC 92 & fAFAFAR FHAURA o aran

12. Section 319 CrPC springs out of the doctrine judex damnatur
cum nocens absolvitur (Judge is condemned when guilty is
acquitted) and this doctrine must be used as a beacon light while
explaining the ambit and the spirit underlying the enactment of
Section 319 CrPC.

13. It is the duty of the court to do justice by punishing the real
culprit. Where the investigating agency for any reason does not
array one of the real culprits as an accused, the court is not

powerless in calling the said accused to face trial. The question
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remains under what circumstances and at what stage should the
court exercise its power as contemplated in Section 319 CrPC?

17. Section 319 CrPC allows the court to proceed against any
person who is not an accused in a case before it. Thus, the
person against whom summons are issued in exercise of such
powers, has to necessarily not be an accused already facing trial.
He can either be a person named in Column 2 of the charge-
sheet filed under Section 173 CrPC or a person whose name has
been disclosed in any material before the court that is to be
considered for the purpose of trying the offence, but not
investigated. He has to be a person whose complicity may be
indicated and connected with the commission of the offence.

19. The court is the sole repository of justice and a duty is cast
upon it to uphold the rule of law and, therefore, it will be
inappropriate to deny the existence of such powers with the courts
in our criminal justice system where it is not uncommon that the
real accused, at times, get away by manipulating the investigating
and/or the prosecuting agency. The desire to avoid trial is so
strong that an accused makes efforts at times to get himself
absolved even at the stage of investigation or inquiry even though
he may be connected with the commission of the offence.

57. Thus, the application of the provisions of Section 319 CrPC, at
the stage of inquiry is to be understood in its correct perspective.
The power under Section 319 CrPC can be exercised only on the
basis of the evidence adduced before the court during a trial. So
far as its application during the course of inquiry is concerned, it
remains limited as referred to hereinabove, adding a person as an
accused, whose name has been mentioned in Column 2 of the
charge-sheet or any other person who might be an accomplice.
38. In view of the above, the law can be summarised to the

effect that as “trial” means determination of issues adjudging the
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guilt or the innocence of a person, the person has to be aware of
what is the case against him and it is only at the stage of
framing of the charges that the court informs him of the same,
the “trial” commences only on charges being framed. Thus, we do
not approve the view taken by the courts that in a criminal case,
trial commences on cognizance being taken.

55. Accordingly, we hold that the court can exercise the power
under Section 319 CrPC only after the trial proceeds and
commences with the recording of the evidence and also in
exceptional circumstances as explained hereinabove.

92. Thus, in view of the above, we hold that power under Section
319 CrPC can be exercised at the stage of completion of
examination-in-chief and the court does not need to wait till the
said evidence s tested on cross-examination for it is the
satisfaction of the court which can be gathered from the reasons
recorded by the court, in respect of complicity of some other

person(s), not facing the trial in the offence.

26- JAEAT 3TIdH <A gRT <IATATEEId Yashodhan Singh .
State of U.P. (2023) 9 SCC 108 # fAFTgaR HfATAURA fpar arm

40. Thus, the contention that a summoned person must be given
an opportunity of being heard before being added as an accused
to face the trial is clearly not contemplated under Section 319CrPC.
It is also observed by this Court in Hardeep Singh [ Hardeep Singh
v. State of Punjab, (2014) 3 SCC 92 : (2014) 2 SCC (Cri) 86]
that such a summoned person can assail a summoning order
before a superior Court and will also have the right of cross-
examining the witnesses as well as can let in his defence

evidence, if any.
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41. Thus, the lateral entry of a person summoned in exercise off
power under Section 319CrPC is only to face the trial along with
other accused. This, being a salutary provision in order to meet
the ends of justice, the same cannot be diluted by importing
within the scope of Section 319CrPC principles of natural justice
which in any case would be followed during the trial.

42. It is well settled that principles of natural justice cannot be
applied in straitjacket formula and they would depend upon the
facts of each case and the object and purpose to be achieved
under a provision of law.

43. In view of the aforesaid discussion, we do not think that the
judgment in Jogendra Yadav [Jogendra Yadav v. State of Bihar,
(2015) 9 SCC 244 : (2015) 3 SCC (Cri) 756] calls for any re-
consideration and the said observation in para 9 thereof as
extracted supra is relatable only to the facts of the said case.
Thus, the principle of hearing a person who is summoned cannot
be read into Section 319CrPC. Such a procedure is not at all
contemplated therein. In the circumstances, we do not accept the

contentions of the appellants herein.

27- EFI'IT-I?ﬂ'J oTYAAH didield gkl dld a:g'l?l' Ram Chander v.
State of Haryana, (1981) 3 SCC 191 & Ig HiFcg® fopar aar &
RIS [ATRUT T 36T eI & @i & | I wufadi &

HIABRIITOT TrAfHe HTAIHIOT & dl AAAT STIddA Il d gR
oiRd = a:ETFf Standard Chartered Bank v. Directorate of]

Enforcement, (2005) 4 SCC 530 & 37J@R f&h 3UpcAl & HAH H,
HUfaal U IRAERAT Td wRAT & IWIRe Rt F T
IS FT & SRGAT § |

28- 30 Ut A fadge grr 3ifad ufddea dda amr
173 GoYoHo f&ATH 03-01-2010 H FTUF U ¥ Jeol@ TopAT 7T & [
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Rt @1 AT BALCO Huell & Tarfdca arel TREX & & T or
S GdT SHI dTed! dUT gRT SEPCO &hueAl ol fear aram a1 qam
AThT hUA gRT A FT 3T ShT GDCL &huelr o fear a=ar ar |
BALCO Ul gRT A & FHTd Yuidsld Td IUTEdr, FI&T &
Wiy, sger, Baga, afder & fow arerer & BvIL dueslt Td DCPL
HUA Pl AT YS UIES STAFAA TS TG JHAH Soladd & 37
& fagm fhar | faduar & SR J8 deg qol 3007 A 3 R
R#Aa AT & FF ® QUia:, orEar FEF0 # X fharR & ad
S Gl & HCRIA &I SEIATA fhar e, foham ST Ta&T 2,
Td depeiich Gad Reed @ as W @ fear = or AR Iw el
HI ST, JUTH AT ATl & AT 9T A FH Uleige 8 IS
gﬁﬁwmmwaﬁmﬁﬁwmﬁﬁmuﬁmmm
AT, Ig dT 39b @ AT H AT 76 39 d¥g ¥ & T IJUiaar U
dhelth WA foRaT Td AT ST I@T AT, T& d2T 3edd QA A
g7 fF 30 e ¥ BRI IUIET Td dehelihl Wl fhd S 8 Ig g2
Td A AT w ot OR @ar § 3R 3% SRur SaaATa 6
Al a7fd & Tt §, 3R 3aa: s Ra @ 40 A et @

Folfdd & I |
29- URUT o1 fadgs fAdietes fade AT 3odle-46 & U A
e # 3UREYd g3 & | 3Ud gRI TAT & Y =g &

THET 30 HET UYSTUT I Bl 169 F 173 H JAT dcu™Idq

AT gRT Y& 9T U1 & 3o) A f6am a3 § |

30- ST gRI @& 90 Ul & SR A fIdd9e gR1 I YA
fopar amar & fop Ao /gEieATaeT RIS arelr defehl BT TRET
TR fAITH PRT & AAMABR H 31ar a1 | R fEqid 23-09-

2009 Pl AT g A T dleIhl HUA GRI NI 06 HTE
Uge ST [ATUT Ry Y fohar aram A1 | gHear & HaAg e @




Date of
Order or
Proceding

Order Sheet [Contd.]
Order or Proceeding with signature of Presiding Officer

Signature of
Parties or Pleaders
where is necessary

a8 Il 250 e ugw 8 A vd RHEel a3 fheefier @
e ¢t o | A 1 AT IRH A & g drefep! hueAT gRI
PRAT AR A9 TT Town & Country Planning Department q 3
fAHToT &1 Iqaer/gATT FE o TS A | sHPT Ig M HAT § [F
3P TE SThRT el & fh arole Ut grRT Ry &1 [afor
URH el & Gd Sxiraee HfH e g 1984 & fags 14 &
Haia e FolaeX H 3eTaTar d afsd g afafa d ‘HiGH
RISE BUILDING' /3d Hael & AT & 31gdel /AT el off
AT 37qar € |

31- SO gRT G 90 4T & 3R H fadde grRT I8 off ud
frar aram ¥ 15 arer duedl gRT 3EG E@HET fRE o UBR &
HYIT/AFATT & SEAdST U Al hd =4 I | dTelel huedr,
APl U, GDCL &hUell, BVIL &Ual TJ DCPL gRT AN &
AP H TT AP BT UTedd Tl fopar = | R & [amor
H dreTp! HUA!, UTh! HUAT T SiTodToTToTclo hUAT GRT Il FI
Soogd fhaT A7 Td STIRArel @ IS | e gRT U8 A W
386 gRT $UA fhaT T RF ZEP A U ¥ 6 goeand
et & @A0T S fr 3@afd F gredl dUSAT, AWH HYAT, GDCL
HYAl, BVIL HUAT T DCPL HUAT & UWAA, HATOIT IRRFH,
HETYEIUH Td CEO PidA-dhid I |

32- g Tfgariea § 6 e duel gRT 31U oReR & e
&1 AT BT ATH HUAT TT GDCL HUAT & FATCIH A dIardr i
& AT UG BALCO HUT §RT BVIL &UaT TI DCPL Ul &l 3
fador s & gardt gWfded vd quredr, FRET dy ey,
grgar, fBamed, Afbar & fou fags fear s=—r a1 | 39 yBR 39
fAATOT By A drefep huedl, Th! HUAN, GDCL HUAT, BVIL HUer T
DCPL U Td 3ech HTAMNIT T wAARAT & dfhg Hfigry 2|
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oS

33- fddeh & HYATHAR GECAITET AN &1 AT B SIrar
o A @ RIS W@ U1 vd gEedr & GHI Rl HosEE
SIITHIT 250 AT AT FAMHIT 65-70 Holell ara@y faeSior e
ugd 8 A, 5@ g R & oeedd @ 3D AW B g T
Td e ol g gU | fadue & PUAGER Ie e w3
foheialiey oy @ fewrs & @& o |

34- ORA TR A, TR Td TH Ao [THer g SAaee
HF o e 1984 & I 14 & Fastd Sem Folgex &
LT H IS IefAleT FIATT & HRABIRAT o4 b 3fTeerer=
famer, oied AT AT & FIRARAT F1 N I daeg a1 6
3gAfa & Rar @ao a8 aa & | It w1 ady Aarr e S
T & AT 38 Ahed BT HRAAET Y |

35- TEl W U 3&dT § T &1 dRar IR e, A9k wa
TH AT QAT Rer vd oxirEie JfH e AT 1984 &

fOad 14 & Haid Ted gAleeT FAfT & dcehroild  UeEy
HIABINAT TUT Feled DRAT, gford 3fiaTh HRAT Td IR fA9TH
PRAT & HASR, TSl TaId HRAT & HRUTSS AfASPH, olid
Ao & 3fPast, fTareaa @aer eRar & JAfR/ERET va 3=y
IRAFNAT A IJg AT a7 @ a8 e 2 &= e &
faor a3y a2 w3 IRERAT gRT WRAT gus TR
I URT 32, 33 & AR U oTehid eheied &I AU oy fepar
T ?

36- IS ¥U ¥ fadad gRT dTeiel Huar, Ahl HuaT, GDCL
&hUAT, BVIL UA TT DCPL Ul &l HTAIDH el I/ -1 & Td
3t BUTAAl & Fdleld # ARhT T F PRI ks IFfAGRE0T 37
5  dWAA, HAATGT SRFER, FEWEYUS TT CEO 3G & ax &

SITABRT UhfAd ¢l &1 7S § Ud SAD HHYDh A4l AT I & |
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sl ypR fadas grRT madhr JAfREmEl & fOvg 396 319 &g
b HIY A WET Hhold gl AT AT & Td 3D HTAGD el
AT AT § |

37- 3IMW¥F =g & I [{gia ¢ & pdy [ev o e a8
gl TR Td P M W Ifh U ¥ TUAr F¢ AR, AT P

NS TT AT & ANAPRT & Ja99 H AGGT 3TddA AT
§NT =41 E¥Id State of Haryana v. Ram Mehar, (2016) 8 SCC 762

A AFcad fhar 7/ & | AT Udid @ar & 6 38 uaior d Ied
Td e A S 1 ETehar A, Fifeh Ig Teh AT gHear ¢ forae
QX HHATS TI A W 3G 31 & | $HD HROT QU FATST 3Med 837
¢ | safed Fddl & INAET Td 3eal & FARG Q@ A &
Mg & Ao & 3mar & | sOfod =ITeT &1 dacg § 5 afe
o= 3P gRT @ #ll9i &Y TR & o =7 & A o
AWl b fa%g Wed 3Uey ¥ Sed IARD HPYD ged g
JATS & ITAPRT I &7 P | gheor d 39l 3 Suh hfser 35,

36 b Fag A AR Rdgar & madear & | a5 it I @

favar & T fad=er R grT fadear & @9l 3ravge HHgdHaror
& OFg & Hhold a7 Ael fopam I wa A F@H B HTHID
e garar| @ Jogar JAf¥edr grRT faduer # arRarer fir T
YT AAAAET B fRIT T HUar sadk gR1 M U Aarh
hIed H AT Mg R AT |

38- I¢ Udh A gElear AT | TE W Res Ipsa Loquitur T
gl oy @ ¥ fSwd 3ger aRf&ufadr a9 o & 1 3%
g STuRardl ' 3UcALT FU § AIfIT A Y HJATT Sar B
39- dradl HUAT gRT AT &1 AT gRH AR ¥ g dRar
FIR A9, Town & Country Planning Department & IGEIY %Tj
Hgerel /AT A& T S & HROT A7 fIdues & FqHeT fopelr off
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UhR I el /IFHATT & T SEARST U Rl TR S &

BRUT 0T H HASgd @18 3uRYUd & o6 R & @#Aor &
AT T AT | YHOT H 3H d2T & ¢ A @18 3uRYd & b
el @1 AT d JT AGR & Sedud H Ud IRl & fOwg
foham ST T&T AT |

40- Y A TOR # gadAla HAgHaor & HfARE R &
AT FY A Heload BALCO &Uel, SEPCO HUeAT, GDCL HU=AT, BVIL
HUAT T DCPL PUT UG Ih hUAA] & Jdarold H Iihd §7 I
HAEUGYh TT CEO 3caTe Y 30 WP Hcg & ford seRer) &
Jr faror & o 3maeTs g ¥ |

41- 3T 39 YOI & d2af & Ud AT dTddd I i g
URd 3Wih LAl & URUeT H HiIAed g1 U¥dd Ie
e 1A shATE 01/2025 IHAhd URT 319 GoYode TR fohar
ST & aur 3T fFar ST ¥ ®F BALCO @Uell, SEPCO @huet,
GDCL @Uell, BVIL Ul TG DCPL dUl &l HAYH & & A SN
ST & | 3% dUdl & Garad # Gfhg ¥ @ FRRT aRs
ABROT JAF 5 AT, AAGT sRAF, FARYIYS TI CEO
sIfe & AT Ud I PR 6l @1 & BRUT 3P addAd H
HAGH & T4 A T ST S @I & |

42- 3% BALCO, SEPCO, GDCL, BVIL Ud DCPL &ufadi & 3ad
3fpa 3RFR F Fegd @ uRAMI ¥ TFa I R I |

HASA 1A AP 02/2025 IHeTdd URT 311 SoYoHo TT HTa
43- IS gRT WA 3 3Mace HAd URT 311 # g [ddea
fopar = € 6 39 uaor # dree tae fAFoTda d R &
RS @ oETear 40 ool & g §8 T HeT 3D ST U T B
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BOI0 =T gRT TeAT & JAT v AT A TG gy, foem wa
T I TAGY T HERTdT H 1A S AR YT
IT AT| 3 A BARGE §RT 30T Sirg ufddea G 09-08-2012
T AR & FAT TFdd o = § | I8 o5 =afRe Sa Rae
SH UHUT & B TS & fov 3cdd suanh aifeg &g aeft | 78
foh R graer & T el QW @al &t 3mRd X Fepdhr & 6 orEd
AT Ul & ey gt A arfde af @ | ddea #H ITaa#

STATed gRT <ITATE ¥, Manju Devi v. State of Rajasthan, (2019) 6
SCC 203 @1 3gX0T f&ar o= & | 37d # fAdea fopar am § o

SAg9e o fafay Rarh e & gt s & Rae g sgdhr
T Fcdimd gfd 3mgd & S dur 3% RUE & ganford & &
forr s At §8u ast Regs Sem va @3 =g & asg
od 3Mgd fhar s |

44-  AGDHINVT fRS Aol scAe 1 3R A 30 a6 & o9
forar o ® 6 =aRe Sfa RO T3 eamad & faaror &g e
T | I8 IAENT & ATHAT & | 39 SAfg RUE & DS A8AcHAD ol
dE & | Sa@ H ITadA Ied §RI UIRA O GEId- Kehar

Singh v. State (Delhi Admn.), (1988) 3 SCC 609 T 3g<uT f&ar arm
€ | Sag H e @ ORed Y S & Sdea fohar dar § |
Sl TR 3T HTAGHIOT §RI U U 30U Sard H 3 P

e Y I o1 [Adea fopar o= § |

45- 30T UeT & HUGHEIOT g WA dd A I | 3db gRT
O G T AU 30U G & IHJAR db Gdd g T |
46- ATTNT 3TAAH «IIATIT gRT AT EId, Manju Devi v. State of
Rajasthan, (2019) 6 SCC 203 & faFagaR HfAfAUIRG frar =
.-

10. It needs hardly any emphasis that the discretionary powers
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like those under Section 311 CrPC are essentially intended to

ensure that every necessary and appropriate measure is taken by

the Court to keep the record straight and to clear any ambiquity

insofar as the evidence is concerned as also to ensure that no

prejudice is _caused to anyone. The principles underlying Section

311 CrPC and amplitude of the powers of the court thereunder
have been explained by this Court in several decisions [ Vide
Mohanlal Shamji Soni v. Union of India, 1991 Supp (1) SCC 271 :
1991 SCC (Cri) 595; Zahira Habibulla H. Sheikh v. State of]
Gujarat, (2004) 4 SCC 158 : 2004 SCC (Cri) 999; Mina Lalita
Baruwa v. State of Orissa, (2013) 16 SCC 173 : (2014) 6 SCC
(Cri) 218; Rajaram Prasad Yadav v. State of Bihar, (2013) 14 SCC
461 : (2014) 4 SCC (Cri) 256 and Natasha Singh v. CBIl, (2013)
5 SCC 741 : (2013) 4 SCC (Cri) 828] . In Natasha Singh v. CB
[ Natasha Singh v. CBl, (2013) 5 SCC 741 : (2013) 4 SCC (Cri)
828] , though the application for examination of witnesses was
filed by the accused but, on the principles relating to the exercise
of powers under Section 311, this Court observed, inter alia, as
under: (SCC pp. 746 & 748-49, paras 8 &15)

“8. Section 311 CrPC empowers the court to summon a material
witness, or to examine a person present at “any stage” of “any
enquiry”, or “trial”, or “any other proceedings” under CrPC, or to
summon any person as a witness, or to recall and re-examine any
person who has already been examined if his evidence appears to
it, to be essential to the arrival of a just decision of the case.
Undoubtedly, CrPC has conferred a very wide discretionary power
upon the court in this respect, but such a discretion is to be

exercised judiciously and not arbitrarily. The power of the court in

this context is very wide, and in exercise of the same, it may

summon any person as a witness at any stage of the trial, or

other proceedings. The court is competent to exercise such power
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even suo_motu if no such application has been filed by either of

the parties. However, the court must satisfy itself, that it was in
fact essential to examine such a witness, or to recall him for
further examination in order to arrive at a just decision of the
case.
* %k %

15. The scope and object of the provision is to enable the court to

determine the truth and to render a just decision after discovering

all relevant facts and obtaining proper proof of such facts, to

arrive at a just decision of the case. Power must be exercised

judiciously and not capriciously or arbitrarily, as any improper or
capricious exercise of such power may lead to undesirable results.
An application under Section 311 CrPC must not be allowed only to
fill up a lacuna in the case of the prosecution, or of the defence,
or to the disadvantage of the accused, or to cause serious
prejudice to the defence of the accused, or to give an wunfair
advantage to the opposite party. Further, the additional evidence
must not be received as a disguise for retrial, or to change the

nature of the case against either of the parties. Such a power

must be exercised, provided that the evidence that is likely to be

tendered by a withess, is germane to the issue involved. An

opportunity of rebuttal however, must be given to the other party.
The power conferred under Section 311 CrPC must therefore, be
invoked by the court only in order to meet the ends of justice, for
strong and valid reasons, and the same must be exercised with

great caution and circumspection. The very use of words such as

“any court”, “at any stage”, or “or any enquiry, trial or other

proceedings”’, “any person” and “any such person” clearly spells

out that the provisions of this section have been expressed in the

widest possible terms, and do not limit the discretion of the court

in_any way. There is thus no escape if the fresh evidence to be
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obtained is essential to the just decision of the case. The
determinative  factor  should  therefore  be, whether the
summoning/recalling of the said witness is in fact, essential to the
just decision of the case.”
(emphasis in original)
47- AT 3TAdHA ORI gRT UIRd =I1A1€8Id Kehar Singh v.
State (Delhi Admn.), (1988) 3 SCC 609 & fAFAgER IfAFAUIRG
fpaT Iram §:-

44- The report of the Commission was also prayed for although

learned Counsel not clearly suggest as to what use report of the
Thakkar Commission could be to the accused in his defence. The
report is a recommendation of the Commission for consideration of
the government. It is the opinion of the Commission based on the
statements of witnesses and other material. It has no evidentiary
value in the trial of the criminal case. The courts below were also

justified in not summoning the reports.

48- 3Id: H YOI & dAl & Ud AGGT 3Tadd ITed gRI
TIRd 3WIh =A19e8id Kehar Singh & URUeT & AT gRI
UEJd IE HTdEe 1A HHDB 02/2025 Iedd GRT 311 GoYoHo fRE
forar SiraT ¥ |

49-  IE YU gV 2009 &I "eAT ¥ HATAT &l 3H UPR 15 aY
o P § | AT Sodlo ITd TSI GRT CRMP No. 2593/2024
A uiRd e Al 25.09.2024 ERT ©: A H ORIpd &l Pl
3reRr fear I ¥

50- UhIUT BALCO, SEPCO, GDCL, BVIL Wd DCPL &hufadi &r 3o
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